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cape and do damage. 17 There is, however, a distinction between 
these two cases, due to the fact that explosives serve a useful pur- 
pose and ferocious animals do not. Since the mere physical exist- 
ence of explosives does not, as in the case of noxious and noisome 
fumes, cause any injury, it would seem that they would become 
nuisances per se only, because of their exposure and tendency to 
threaten life and property within the zone of danger. The true 
rule, then, would seem to be, though not without some dissent, 18 
that in determining explosives to be nuisances per se, the locality, 
quantity, and manner of keeping will all be considered. 19 A powder 
house situated in the midst of a closely settled community has that 
necessary inherent element of danger to life and property about it 
which would be lacking if it were placed in a sparsely settled ter- 
ritory; in the former case it becomes a nuisance per se and no neg- 
ligence need be proved. 20 When an explosion causes injury, that 
fact alone should not determine the storing of the explosive to be 
a nuisance per se, but the question should be one of fact depending 
upon the reasonable ability to foresee that an explosion would cause 
injury ; and in determining this, question the locality, quantity, and 
manner of storing should all be considered. 21 



Admissibility of Depositions in an Action Subsequent to 
the One in Which They Were Taken. — Whether a deposition, 
taken in one action by one party, may be introduced by another 
party in a subsequent action, derived from a different cause but con- 
cerning the same issue and against a party to the original suit, has 
been the source of much conflict in the decisions. Some courts, by 
reason of a strict adherence to a narrow and technical interpretation 
of the rule governing the situation, have held that depositions taken 
in one action cannot be used in a subsequent one, unless the parties 
are the same or in privity, and the subject-matter is the same. 1 This 

" In Marshall v. Welwood, supra, it is said that the main fallacy in 
the reasoning of Rylands v. Fletcher lies in amplifying this settled rule 
to an unwarranted extent. 

" Bradford Glycerine Co. v. St. Marys Woolen Mfg. Co., 60 Ohio 
St. 560, 54 N. E. 528, 45 L. R. A. 658, 71 Am. St. Rep. 740; French v. 
Center Creek Powder Co., supra. 

19 Kinney v. Koopman, supra; Collins v. Alabama G. S. R. Co., supra; 
Heeg v. Licht, 80 N. Y. 579, 36 Am. Rep. 654; Wilson v. Phoenix Pow. 
Mfg. Co., 40 W. Va. 413, 21 S. E. 1035; Wright v. Chicago, etc., R. Co., 
supra; Wood, Nuisances, § 140. 

20 See cases cited in note 19. The opinion of Kent, C. J., in People 
v. Sands, 1 Johns. (N. Y.) 78, in which case an indictment for storing 
explosives in a public place was bad because no negligence was charged, 
has been greatly misunderstood; see Kinney v. Koopman, supra, and 
Wood, Nuisances, § 140. The New York doctrine is correctly expressed 
in Heeg v. Licht, supra. 

21 See cases cited in note 19. 

1 6 Encyc. Pl. & Pr. 579. Even under this rule, however, depositions 
taken in a former trial where the issue was the same as in the subse- 
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position entirely disregards the fact that the reason for excluding 
this kind of evidence is the lack of an adequate opportunity to cross- 
examine, and maintains that there should be a perfect mutuality of 
parties and of causes of actions in both cases before the depositions 
are admissible. 2 Under this rule the deposition of an injured person 
taken in an action to recover for personal injuries cannot be put in 
evidence by his administrator in a subsequent action to recover for 
his wrongful death. 8 

Other courts, seeking to do substantial justice rather than to up- 
hold the technicalities of the law, have adopted the more reasonable 
rule that, in such a case, the admissibility does not depend on the 
exact identity of the parties and causes of action but rather on 
whether the parties and actions are substantially the same, and 
whether the party, against whom the deposition is filed, has had full 
and complete opportunity to cross-examine the witness concerning 
the issue in dispute. 4 This line of authority reasons that hearsay 
is excluded only because of lack of oath and opportunity for cross- 
examination 5 and that, as to any party to an action, a deposition, in 
its most objectionable form, is merely hearsay under oath and hence 
can be excluded only on the ground of lack of an adequate oppor- 
tunity for cross-examination. 6 Although the party introducing the 
deposition is not one of the parties, nor in privity with a party, to 
the original action, and although he does not derive his right of ac- 
tion from the same source as the right of the first action, yet if the 
party, against whom the deposition is sought to be introduced, was 
a party or in privity with a party to the first action and the issue in 

quentcase but the parties were different, they may be used to impeach 
the witness on the second trial but cannot be used as evidence-in-chief. 
Nelson v. Harrington, 72 Wis. 591, 40 N. W. 888, 1 L. R. A. 719, 7 Am. 
St. Rep. 900. 

* Oliver et ux. v. Louisville, etc., Ry. Co. (Ky.), 32 S. W. 759. Miller v. 
Gillispie, 54 W. Va. 450, 46 S. E. 451, is thought to be in point on this prop- 
osition, but in this case the common defendant attempted to introduce 
a deposition taken in a prior suit between himself and a different plain- 
tiff but concerning the issue common to both cases. As the plaintiff 
in the subsequent action had never had an opportunity to cross-examine 
the deponent,- this evidence was properly excluded. Speaking obiter, 
the court said that had the plaintiff in this subsequent action attempted 
to introduce this deposition, it would have been excluded. 

* Murphy v. New York, etc., Ry. Co., 31 Hun (N. Y.) 358; Metropoli- 
tan, etc., Ry. Co. v. Gunby, 99 Fed. 192, 39 C. C. A. 455. 

1 1 Gr. Ev., 2 ed., § 553; Gr. Ev., 16 ed., § 163a; Dawson v. Smith's 
Will, 3 Houst. (Del.) 335; Wade v. King, 19 111. 300. Andricus v. Pine- 
ville Co., 181 Ky. 724, 90 S. W. 833, is also cited to sustain this view, 
but here the question did not arise because, by statute a deposition had 
to be objected to in writing and before the trial. This the defendant 
failed to do, and the court held an objection too late after the trial had 
started. There was a dictum to the effect that a deposition in such case 
would be admissible even over objection. 

5 8 WigmorE Ev., § 1368, et seq. 

* 3 WigmorE Ev., § 1386. 

—5 
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both cases was the same, an adequate opportunity for cross-exami- 
nation has been given. 7 

This doctrine is of special importance in cases of death by wrong- 
ful act where statutes have given a right of action to the adminis- 
trator of the deceased or to some specified representative. In such 
a case the party plaintiff is not the same, nor is he technically in 
privity with the plaintiff 8 in the original action brought by the de- 
ceased to recover for personal injuries, and likewise the right of 
action given by the statute is technically a new right, distinct from 
that which inhered in the deceased between the time of the injury 
and that of his death ; 9 yet the question in dispute in both cases is 
identically the same: Was the defendant guilty of negligence in 
inflicting the injury and was the person injured guilty of any con- 
tributory negligence? and the party against whom the deposition is 
filed is the same in each case. In such cases it is held that the depo- 
sition of the injured person, taken pending the original action, may 
be introduced later by his administrator to recover for his wrongful 
death. 10 This rule is exemplified in the recent case of Hartis v. 
Charlotte, etc., Ry. Co. (N. C), 78 S. E. 164, in which the person 
sustaining injury brought an action to recover therefor. His depo- 
sition was taken for that action, and its use was allowed in a sub- 
sequent action by the administrator to recover for the wrongful 
death of the former plaintiff. 

It is clear that this is the more enlightened view, since in both 
cases the defendant is the same, and the same set of facts would 
either allow or bar recovery; and, therefore, the defendant would 
attempt to establish the same facts by cross-examination in the one 
case as in the other and, having had a complete opportunity to cross- 
examine in the first case, the defendant has been afforded the full 
protection of the law. 11 Again, while the right of the injured per- 
son is derived from the common law and that of the administrator 
is given by statute, yet to say they are two separate and distinct 
causes of action is more theoretical than real, inasmuch as both 
causes of action, as shown above, rest on the same set of facts, and 
a recovery by the deceased in his lifetime will bar any recovery for 
his wrongful death. 12 

* Kreuger v. Sylvester, 100 la. 647, 69 N. W. 1059; St. Louis, etc., 
Ry. Co. v. Hengst, 36 Tex. Civ. App. 217, 81 S. W. 832; Hartis v. Char- 
lotte, etc., Ry. Co. (N. C), 78 S. E. 164. 

8 Hood v. Am. Tel., etc., Co. (N. C), 77 S. E. 1094. 

' Johnson v. City of Eau Claire, 149 Wis. 194, 135 N. W. 481. 

10 Atlanta, etc., Ry. Co. v. Venable, 67 Ga. 697; Walkerton v. Erdman, 
23 Can. Sup. Ct. 352; Indianapolis, etc., Ry. Co. v. Stout, 53 Ind. 143; 
Hartis v. Charlotte, etc., Ry. Co., supra. 

11 Hartis v. Charlotte, etc., Ry. Co., supra. 

" Littlewood v. Mayor, etc., of N. Y., 89 N. Y. 24; Cooley, Torts, 2 
ed., 309, et seq. 



